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Date:
08 March 2010

Our ref:
JDB/EE0910-968/SP3573a/MAL

Your ref:
FUL/MAL/10/00004

Mr. Chris Purvis

Maldon District Council

Princes Road

Maldon

Essex

CM9 5DL

Dear Chris

Proposal: FUL/MAL/10/00004 Construction of nine wind turbine generators with an overall height to tip of 125m, and associated crane hardstanding areas, access tracks, substation building, 80m meteorological mast, hardstanding area for marine access, temporary laydown area, temporary construction compound, and associated electrical infrastructure. 

Location: Land between Middlewick Farm and Wraywick Farm, The Marshes, Southminster, Essex

Thank you for consulting Natural England on the above proposal.  Your letter was received by this office on 26 January 2010.  This letter represents our consultation response under Regulation 48(3) of the Habitats Regulations 1994
 and Section 28 of the Wildlife and Countryside Act 1981 (as amended). We thank the Council for additional time afforded us for consultation. 

Natural England considers that wind energy developments, appropriately designed and sited, play an important part in a low carbon, more efficient and sustainable energy system, which is needed to tackle climate change. Therefore, whilst supportive of the principle of wind energy developments, our comments below seek to ensure that the impacts to the natural environment have been fully identified, to provide the necessary assurance and confidence that the Middle Wick wind farm proposal is sustainable sited. 

Consultation under Regulation 48(3) of the Habitats Regulations 19941

The application site is in the vicinity of the Dengie Special Protection Area (SPA) and Ramsar site. The application site is also in the vicinity of the Crouch and Roach Estuaries, Foulness, Colne, Blackwater SPAs and Ramsar sites. The above SPAs form components of the Mid-Essex Coast SPA. 

The location of the proposal in relation to these European and Ramsar sites means that the application must be determined in accordance with the requirements of the Habitat Regulations in particular Regulations 48 and 49. Listed Ramsar sites as a matter of policy should receive the same protection as designated SPAs. 

Based on the information provided, Natural England submits a holding objection to the proposed development as there is insufficient information with the application for us to advise you whether the proposal is likely to have a significant effect on the European and Ramsar sites in accordance with the Habitat Regulations (regulation 48(1)(a)). Whilst we note that the applicant considers that they have submitted information within the Environmental Statement to specifically address the Habitats Regulations (ref paragraph 13.120), Natural England requests that further comment is provided to us on the following specific points, which relate predominantly to operational impacts to the wintering bird interest of the Special Protection Area(s). 

i) Justification for the use of a single vantage point to cover the whole survey area. 

ii) Were any observations undertaken during conditions of high wind speed and / or poor visibility, to account for effects of such conditions on flight behaviour and consequent collision avoidance. 

iii) Justification for the use of regional population estimates as the baseline population size for marsh harrier, merlin, and peregrine, against which the increases in background mortality rates are measured, with reference to table 13.14. 

iv) Clarification of, and justification for, the definition and use of ‘SPA population estimate’, with reference to table 13.14: to which SPA, or group of SPAs do the estimated baseline population sizes for golden plover and lapwing refer? The figure given suggest more than one SPA, however we cannot determine which from the ES. In our view the baseline figures against which increases in mortality are measured should be taken from individual sites (i.e. Dengie SPA), rather than e.g. figures from the mid-Essex coast SPA. 

v) Have the background mortality rates for immature birds been factored into the collision risk model, and if so, how?

vi) What is the justification for applying the 99% avoidance rate (used in the collision risk model) as referenced for geese, to raptors and waders? With reference to Natural England’s Technical Information Note TIN069
, we are concerned that the application of avoidance rates for different species at different locations to that being assessed can yield unreliable estimates of collision mortality. We recognise however that studies of avoidance are rarely likely to be available for the same species in similar situations, and therefore to account for this uncertainty, we advise that upper and lower limits as well as mean values are used in calculations to give a range of collision risks and mortality estimates. This presents best and worst case scenarios. 

vii) The ES lists numerous literature references to justify assessment. Whilst some of these are readily available, several appear to be private commissions and may not be publically available. To assist in our interpretation of the ES, we request that the applicant provide us with copies of (or direct us to appropriate websites) the following references from chapter 13: Gall, 2008, Hotker et al, 2004, Langston and Pullan, 2003, Percival et al, 2008, 2009a-d, SGS Environmental, 1994. 

Upon receipt of further comments as detailed above, Natural England will be pleased to update the Council with our view on possible impacts in respect of to the SPAs / Ramsar sites in the area, and in particular whether we consider that a likely significant effect is predicted to occur to any of these sites. 

Monitoring

Notwithstanding the above comments, should the Council be minded to grant planning permission, Natural England considers it imperative that a programme of post-construction monitoring is implemented, and secured via an appropriate planning mechanism (whether planning condition or legal agreement). Natural England supports the proposed monitoring scheme outlined at paragraph 13.117, including for the breeding bird assemblage, and for wintering birds the field counts and vantage point surveys, and collision risk monitoring. 

Construction Impacts

Natural England understands that it is proposed that all wind turbine components are delivered by barge to a Marine Access Point, located at the southern end of the access track (near Holliwell Farm). A hardstanding offloading area will be constructed adjacent (landward) to the sea wall to facilitate access for an offloading crane and low loaders to accept turbine components (non-technical summary paragraph B.10). The ES recognises that this may present adverse impacts to the Essex Estuaries Special Area of Conservation (SAC), however at paragraph 12.58 advises that “works in this area would be designed to avoid any impact on the SAC, with ground works restricted to the landward side of the sea wall on agricultural land. As a result there would not be likely to be any significant adverse effect on this SAC (nor on any other statutory site.” To provide the necessary planning safeguards, Natural England advises the planning authority that a method statement is produced detailed the construction, operation, and de-commissioning as required of the Marine Access Point and associated facilities (e.g. offloading area). These works should be subject to a Habitats Regulations Assessment to determine whether or not a likely significant effect is predicted to the Essex Estuaries SAC, and Crouch and Roach SPA. The production of such a method statement should be secured with a suitable worded planning condition, or other mechanism. 

Part I B of ODPM Circular 06/2005 Biodiversity and Geological Conservation – Statutory Obligations and their Impact within the Planning System describes the procedure for the consideration of plans and projects that may affect European and Ramsar sites.  

Consultation under Section 28I(2) of the Wildlife and Countryside Act 1981 (as amended)
The conservation features under consideration for the European and Ramsar sites are also the features of interest for which the component SSSI Sites of Special Scientific Interest are notified.  As such, Natural England’s advice on the European and Ramsar sites also applies in relation to the SSSIs.

There are also a number of  additional features of interest exclusive to the SSSIs, however Natural England is satisfied that the additional interest features will also not be harmed by the proposed development.

Local Planning Authorities should note that under Section 28I of the Wildlife and Countryside Act 1981 (as amended), should the Council be minded to grant permission contrary to Natural England’s advice you must ensure that:

· a copy of the decision notice is given to us detailing the date and terms of the permission and how, if at all, you have taken account of our advice; and 

· the permission does not permit operations to begin before 21 days after this notification is given to Natural England.

If the application is amended with additional information, Natural England should be re-consulted for a further 28days.

Protected species

Breeding Birds

Natural England notes the findings of the breeding bird surveys, but generally considers that this group (excluding raptors, to which some of the above points are also pertinent) is generally less directly prone to wind farm-related impacts, and considers that impacts are limited to loss of nesting habitat to e.g. to facilitate access, turbine base construction etc. In our opinion however, some uncertainty remains regarding indirect impacts, in particular whether breeding birds suffer displacement owing to changes to their environment incurred from a wind farm. For instance, does the wind farm compromise the open habitats favoured by sky larks? We would welcome sight of any studies known by the applicant’s ecologists on the displacement effects of breeding birds. 

In light of the above, we support the inclusion of breeding bird studies in the proposed monitoring scheme, and advise the planning authority that this should be secured with an appropriate planning mechanism. 

Bats

Natural England has some concerns regarding the survey effort for bats. Whilst the survey has been timed to coincide with the peak season of activity for bats, bat activity has significant seasonal variation, including in particular transitions between hibernation and breeding roosts in the late Spring and Autumn. An increase in bat activity during the latter in particular may suggest a level of ‘migration’, however the survey window was not sufficiently long to detect any seasonal variation. 

A further concern is that all surveys have been conducted at ground level, and as far as we are aware have not benefited from the use of bat detection equipment at turbine height, which is considered to be a particularly valuable supplementary technique. This is particularly so for the larger, stronger flying species such as the noctule, and again may detect migrating bats which are in transit rather than exhibiting foraging behaviour closer to the ground. Contrary to paragraph 12.62, noctule bats which are listed as high risk in Natural England’s “Bats and wind turbines: interim guidance” were recorded in the desk study (paragraph 12.30).

No details are provided regarding the survey transect routes, or when bat detections were registered (the pattern of bat echolocation detection can be useful in establishing location of nearby roosts). Further, statements such as “no bat roosts were found within 500m of the wind farm site” is largely irrelevant – bats (with some variation between species) will readily forage several kilometres from roosting sites. Notwithstanding the above, we accept that the habitats in the area of the wind farm are largely sub-optimal for bats, and concur with the ES that impacts to bats are not predicted to be significant. 
Badgers

Whilst the ES reports a number of badger setts in the survey area (some sizeable), Natural England considers that disturbance to badger setts is likely to be minimal if the mitigation measures suggested are employed. We refer the applicant to our website
 for recent guidance on badgers and disturbance, which moves away from the 10-20-30m distance thresholds. Mitigation should be secured by planning condition, as should the pre-construction survey. 
Water Vole & Otter

Much of the suitable habitat in the study area is thought to support water voles, however this species should only be affected where ditch / stream crossings are required. Natural England supports the mitigation measures proposed, which should minimise impacts as far as possible. We also support the precautionary approach to possible otter presence, and welcome the pre-construction surveys for both species. 
Reptiles & Great Crested Newts

Impacts to reptiles are restricted to the works at the sea wall (to facilitate transportation of material by barge), and are not predicted to be significant. Whilst this may be the case, some local mitigation is likely to be required, and no specific measures are proposed at this stage. Such works will therefore require further consideration, but are easily implementable. Natural England agrees that great crested newts present no constraint to development. 

If you have any queries relating to the content of this letter, please contact the author at the above address.

Yours faithfully
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Jonathan Bustard

Planning & Biodiversity Adviser

Four Counties Government Team (Beds, Cambs, Herts & Essex)

jonathan.bustard@naturalengland.org.uk

� The Conservation (Natural Habitats, &c.) Regulations 1994 


� � HYPERLINK "http://naturalengland.etraderstores.com/NaturalEnglandShop/TIN069" �http://naturalengland.etraderstores.com/NaturalEnglandShop/TIN069� “Assessing the effects of onshore wind farms on birds”


� http://naturalengland.etraderstores.com/NaturalEnglandShop/IN75





